ENGINEERING ENGINEERS | SCIENTISTS | SURVEYORS
RESOURCE ASSOCIATES

Sent via email to shinchee@wheatonparks.org

November 2, 2017

Mr. Steve Hinchee
Superintendent of Planning
1000 Manchester Rd
Wheaton, lllinois 60187

Subject:  Proposal for Engineering & Environmental Services
Prairie Path Park Improvements

Dear Steve:

Engineering Resource Associates, Inc. (ERA) is pleased to provide this proposal for engineering and environmental
services for the subject site in Wheaton, lllinois. The proposal is based upon your request for proposal, our recent
site visit and project emails, and our experience on similar projects.

Project Understanding

The Wheaton Park District would like to investigate and modify the existing poor drainage areas within the park. The
City of Wheaton recently repaved and slightly regraded the existing roadway and parking lot, and the District
performed minor excavation to improve drainage. However, there are still areas of trapped stormwater runoff. The
pond in the southwest area of the site may also require modifications to the existing sewer system in order to
improve drainage.

Additionally, the District planted over 100 native trees along the north side of the park to replace the diseased and
dead ash trees that were previously removed. The area is also planted in grasses and forbs. The District would like
to determine the general quality of the planting area, and be provided with any suggested management activities, if
necessary.

Scope of Services
ERA will provide engineering, surveying, and environmental services in accordance with the following work plan:

Base Services:
1. Environmental Services
1.1. General documentation and assessment of plant species, health, and diversity within the buffer
between the park and the commercial area to the north, including the recently planted trees;
1.2, General documentation and assessment of plant species, health, and diversity within the two
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depressional areas along the westemn property limits;

1.3.  General assessment of the channel stability and quality for the drainage from the commercial property
to the depressional area;

1.4. Recommendations for any plant species or channel replacement, repair, or management activities:
and

1.5.  Site photos/exhibits as necessary to describe these areas;

Existing Conditions Survey
2.1.  Topographic survey limited to poor drainage areas;
2.2. Limited existing conditions drafting on a scaled drawing with aerial image;

Plan Development & Cost Estimate
3.1.  Develop plans & cost opinion for drainage improvements

Additional Tasks:
The following are additional tasks that are not included in this contract, but may be provided with written request
by the Owner. These services will be billed on an hourly rate.

4.

Permitting — It is not anticipated that a City of Wheaton stormwater or building permit, or DuPage County
stormwater authorization will be required as there is no floodplain, floodway, wetlands, buffers, or anticipated
additional impervious area within the project area. However, a Wheaton permit may be required depending
on the ultimate scope of the improvements.

Final Engineering/Construction Plans — Stamped final engineering plan or construction documents may not
be necessary depending on the scope of the proposed improvements. However, they may be required by
the City of Wheaton, or requested by the District depending on the extent of the work.

Services Not Included

Only services specifically described in this proposal are included in our scope of work. The following are specifically
excluded, although they may be added as a contract amendment at a future date for an agreed additional fee.

Meetings

Topographic survey and drafting (except for the drainage areas as noted above)
Soil Borings & Geotechnical Engineering

Final Engineering/Construction Plans (except as noted above in the Additional Tasks section)
Construction Specifications

Construction Engineering

Permitting (except as noted above in the Additional Tasks section)

Wetland Mitigation / Permitting

DuPage County Permitting

USACE Permitting

Hydrologic/Hydraulic Modeling

Archeological or Historical Survey

Fees for IDNR ECOCAT consultation
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Schedule

The work described in this agreement will be performed as expeditiously as weather and other physical conditions
permit. The Engineer shall not be liable to the Owner, if delayed in, or prevented from performing the work as
specified herein through any cause or causes beyond the control of the Engineer and not caused by his own fault or
negligence including acts of God, or the public enemy, inclement weather conditions, acts of the government after
the effective date of this agreement, fires, floods, epidemics, strikes, jurisdictional disputes, lockouts, and freight
embargoes.

Fees

The cost associated with the services included in this proposal will be Phased Fixed Fee according to the following
schedule (Exhibit 2).

Base Services:

1. Environmental Services $1,500
2. Existing Conditions Survey $1,100
3. Plan Development & Cost Estimate $1,600

Base Services Total: $4,200
Actual site specific conditions, size of project shall define actual rates for construction related services.

Invoices will be issued monthly reflecting the percent of the project completed as of the “services thru” date on the
invoice. Any unpaid ERA invoices over 30 days old must be paid in full prior to our release of the project's final
deliverable. "Pay at pick up” for final deliverable may apply. Direct costs/reimbursables including printing costs,
mileage and postage will be charged at the actual rate incurred plus ten percent.

Fees for services beyond the scope of this proposal, when approved by the Client, will be compensated for on an
hourly basis in accordance with the attached schedule of hourly rates (Exhibit 2).

Please send payment(s) to:
35701 West Ave., Suite #150, Warrenville IL 60555

Credit Card payments are also accepted over the phone, via email, or in the office with a 3.5% processing fee
added.

We appreciate the opportunity to submit this proposal and trust that it meets with your approval. If acceptable, please
sign the proposal where indicated below (Exhibit 1) and return one (1) copy for our files. Receipt of executed
proposal along with a retainer fee (refundable after payment of all client invoices) in the amount of $300 (nine
hundred dollars) will serve as authorization to proceed with the project to the full extent of the contract. The attached
General Terms and Conditions are expressly incorporated into and are an integral part of this proposal for civil
engineering and land surveying services.

If you have any questions, please contact me at 630-393-3060x40 or akustusch@eraconsultants.com

®
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Sincerely,
ENGINEERING RESOURCE ASSOCIATES, INC.
WARRENVILLE

Al R et

Andrew Kustusch, PE, CFM

ARK
Attachments/Enclosure
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Exhibit 1

Acceptance & Authorization Form — November 2, 2017
Prairie Path Park Improvements — Wheaton Park District

Engineering Resource Associates, Inc. r. Steve Hinchee
Authorized Signature ' ~ Authorized Signature

Andrew Kustusch, PE, CFM Michee\ Prnad- Beecohive Dirctel

Printed Name and Title Printed Name and Title

oo
l/‘/ { ]

35701 West Avenue

Suite 150

Warrenville, lllinois 60555
630-393-3060 t, 630-393-2152 f

Date

Please Provide Contact Information:
Mailing Address:

(please provide street address for UPS deliveries)

Telephone & Facsimile Numbers:

Email Address:

INVOICES should be sent via: Email (] USPS Mail[_] Email & USPS Mail []
If different than above address,

invoices should be addressed to:

Attn:

Invoice Email Address (if different than above):

Note any billing forms/procedures:

C:\Users\akustusch\Desktop\Prairie Path Park\2017.11.02 Proposal.doc

®



Mr. Steve Hinchee

Exhibit 2

ENGINEERING RESOURCE ASSOCIATES, INC.

STANDARD CHARGES FOR PROFESSIONAL SERVICES
JANUARY 1, 2017 THROUGH DECEMBER 31, 2017*

Staff Category Hourly Billing Rate
Professional Engineer VI $225.00
Professional Engineer V $205.00
Professional Engineer IV $173.00
Professional Engineer Il $139.00
Professional Engineer Il $125.00
Professional Engineer | $105.00
Structural Engineer VI $225.00
Structural Engineer IlI $137.00
Staff Engineer Il $99.00
Staff Engineer I $89.00
Staff Engineer | $85.00
Engineering Intern llI $50.00
Engineering Intern Il $38.00
Engineering Intern | $35.00
Engineering Technician V $114.00
Engineering Technician IV $97.00
Engineering Technician Il $78.00
Engineering Technician Il $53.00
Engineering Technician | $36.00
Environmental Director $184.00
Environmental Specialist Il $130.00
Environmental Specialist 11 $105.00
Environmental Specialist | $85.00
Professional Surveyor Il $160.00
Professional Surveyor | $130.00
Surveyor IV $84.00
Surveyor Il $75.00
Surveyor Il $66.00
Surveyor | $44.00
GIS/Public Outreach $78.00
Administrative Director $140.00
Administrative Staff IV $93.00
Administrative Staff |l $81.00
Administrative Staff I| $67.00
Administrative Staff | $59.00

November 2, 2017

DIRECT COsTSs - Direct Costs will be billed at their actual rate incurred plus ten (10%) percent.
*Services performed in subsequent calendar years may be subject to updated Standard Charges.

®
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Engineering Resource Associates, Inc.
GENERAL TERMS AND CONDITIONS

1. COMPLIANCE WITH LAWS: Engineering Resource Assoaciates, Inc. (Engineer) will strive to exercise
usual and customary professional care in his efforts to comply with those laws, codes, ordinance and
regulations which are in effect as of the date of this Agreement.

With specific respect to prescribed requirements of the Americans with Disabilities Act of 1990 or
certified state or local accessibility regulations (ADA), Client understands ADA is a civil rights
legislation and that interpretation of ADA is a legal issue and not a design issue and, accordingly,
retention of legal counsel (by Client) for purposes of interpretation is advisable. As such and with
respect to ADA, Client agrees to waive any action against Engineer, and to indemnify and defend
Engineer against any claim arising from Engineer's alleged failure to meet ADA requirements
prescribed.

2. DESIGNATION OF AUTHORIZED REPRESENTATIVE: Each party (to this Agreement) shall designate one or
more persons to act with authority in its behalf in respect to appropriate aspects of the Project. The
persons designated shall review and respond promptly to all communications received from the other
party.

3. STANDARD OF PRACTICE: The Engineer will strive to conduct services under this Agreement in a
manner consistent with that level of care and skill ordinarily exercised by members of the profession
currently practicing in the same locality under similar conditions as of the date of this Agreement. No
other representation, express or implied, and no warranty or guarantee is included or intended in this
Agreement, or in any report, opinion, document, or otherwise.

4. GOVERNING LAW: This Agreement shall be governed by and construed in accordance with Articles
previously set forth by Item 1. of this Agreement, together with the laws of the State of lllinois.

5. RESPONSIBILITY OF THE ENGINEER: Notwithstanding anything to the contrary which may be contained
in this Agreement or any other material incorporated herein by reference, or in any Agreement
between the Client and any other party concerning the Project, the Engineer shall not have control or
be in charge of and shall not be responsible for the means, methods, techniques, sequences or
procedures of construction, or the safety, safety precautions or programs of the Client, the
construction contractor, other contractors or subcontractors performing any of the work or providing
any of the services on the Project. Nor shall the Engineer be responsible for the acts or omissions of
the Client, or for the failure of the Client, any architect, engineer, consultant, contractor or
subcontractor to carry out their respective responsibilities in accordance with the Project documents,
this Agreement or any other agreement concerning the Project. Any provision which purports to
amend this provision shall be without effect unless it contains a reference that the content of this
condition is expressly amended for the purposes described in such amendment and is signed by the
Engineer.

6. CLIENT'S RESPONSIBILITIES: The Client agrees to require the Contractor, to the fullest extent permitted
by law, to indemnify, hold harmless, and defend the Engineer, its consultants, and the employees
and agents of any of them from and against any and all claims, suits, demands, liabilities, losses,
damages, and costs ("Losses"), including but not limited to costs of defense, to the extent arising in
whole or in part out of the negligence of the Contractor, its subcontractors, the officers, employees,
agents, and subcontractors of any of them, or anyone for whose acts any of them may be liable,
regardless of whether or not such Losses are caused in part by a party indemnified hereunder.
Specifically excluded from the foregoing are Losses arising out of the preparation or approval of
maps, drawings, opinions, reports, surveys, change orders, designs, or specifications, and the giving
of or failure to give directions by the Engineer, its consultants, and the agents and employees of any
of them, provided such giving or failure to give is the primary cause of Loss.

®
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The Client further agrees to require the Contractor to name the Engineer, its agents and consultants
as additional insureds on the Contractor's policy or policies of comprehensive or commercial general
liability insurance. Such insurance shall include products and completed operations and contractual
liability coverages, shall be primary and non-contributing with any insurance maintained by the
Engineer or its agents and consultants, and shall provide that the Engineer be given thirty days,
unqualified written notice prior to any canceliation thereof.

In the event the foregoing requirements, or any of them, are not established by the Client and met by
the Contractor, the Client agrees to indemnify and hold harmless the Engineer, its employees,
agents, and consultants from and against any and all Losses which would have been indemnified
and insured against by the Contractor, but were not.

When Contract Documents prepared under the Scope of Services of this contract require
insurance(s) to be provided, obtained and/or otherwise maintained by the Contractor, the Client
agrees to be wholly responsible for setting forth any and all such insurance requirements.
Furthermore, any document provided for Client review by the Engineer under this Contract related to
such insurance(s) shall be considered as sample insurance requirements and not the
recommendation of the Engineer. Client agrees to have their own risk management department
review any and all insurance requirements for adequacy and to determine specific types of
insurance(s) required for the project. Client further agrees that decisions concerning types and
amounts of insurance are specific to the project and shall be the product of the Client. As such, any
and all insurance requirements made part of Contract Documents prepared by the Engineer are not
to be considered the Engineer's recommendation, and the Client shall make the final decision
regarding insurance requirements.

7. INFORMATION PROVIDED BY OTHERS: The Engineer shall indicate to the Client the information needed
for rendering of the services of this Agreement. The Client shall provide to the Engineer such
information as is available to the Client and the Client's consultants and contractors, and the
Engineer shall be entitled to rely upon the accuracy and completeness thereof. The Client
recognizes that it is impossible for the Engineer to assure the accuracy, completeness and
sufficiency of such information, either because it is impossible to verify or because of errors or
omissions which may have occurred in assembling the information the Client is providing.
Accordingly, the Client agrees, to the fullest extent permitted by law, to indemnify and hold the
Engineer and the Engineer's subconsultants harmless from any claim, liability or cost (including
reasonable attorneys' fees and cost of defense) for injury or loss arising or allegedly arising from
errors, omissions or inaccuracies in documents or other information provided by the Client to the
Engineer.

8. CHANGES: Client reserves the right by written change order or amendment to make changes in
requirements, amount of work, or engineering time schedule adjustments, and Engineer and Client
shall negotiate appropriate adjustments acceptable to both parties to accommodate any changes, if
commercially possible.

9. DocumENTS DELIVERED TO CLIENT: Drawings, specifications, and reports prepared by Engineer in
connection with any or all of the services furnished hereunder shall be delivered to the Client for the
use of the Client. Engineer shall have the right to retain originals of all Project Documents and
drawings for its files. Furthermore, it is understood and agreed that the Project Documents such as,
but not limited to reports, calculations, drawings, and specifications prepared for the Project, whether
in hard copy or machine readable form, are instruments of professional service intended for one-time
use in the construction of this Project. These Project Documents are and shall remain the property of
the Engineer. The Client may retain copies, including copies stored on magnetic tape or disk, for
information and reference in connection with the occupancy and use of the Project.

It is also understood and agreed that because of the possibility that information and data delivered in
machine readable form may be altered, whether inadvertently or otherwise, the Engineer reserves
the right to retain the original tapes/disks and to remove from copies provided to the Client all

®
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10.

1.

12.

13.

identification reflecting the involvement of the Engineer in their preparation. The Engineer also
reserves the right to retain hard copy originals of all Project Documentation delivered to the Client in
machine readable form, which originals shall be referred to and shall govern in the event of any
inconsistency between the two.

The Client understands that the automated conversion of information and data from the system and
format used by the Engineer to an alternate system or format cannot be accomplished without the
introduction of inexactitudes, anomalies, and errors. In the event Project Documentation provided to
the Client in machine readable form is so converted, the Client agrees to assume all risks associated
therewith and, to the fullest extent permitted by law, to hold harmless and indemnify the Engineer
from and against all claims, liabilities, losses, damages, and costs, including but not limited to
attorney's fees, arising therefrom or in connection therewith.

The Client recognizes that changes or modifications to the Engineer's instruments of professional
service introduced by anyone other than the Engineer may result in adverse consequences which
the Engineer can neither predict nor control. Therefore, and in consideration of the Engineer's
agreement to deliver its instruments of professional service in machine readable form, the Client
agrees, to the fullest extent permitted by law, to hold harmless and indemnify the Engineer from and
against all claims, liabilities, losses, damages, and costs, including but not limited to attorney's fees,
arising out of or in any way connected with the modification, misinterpretation, misuse, or reuse by
others of the 'machine readable information and data provided by the Engineer under this
Agreement. The foregoing indemnification applies, without limitation, to any use of the Project
Documentation on other projects, for additions to this Project, or for completion of this Project by
others, excepting only such use as may be authorized, in writing, by the Engineer.

REUSE OF DOCUMENTS: All Project Documents including but not limited to reports, original boring
logs, field data, field notes, laboratory test data, calculations, opinions of probable costs, drawings
and specifications furnished by Engineer pursuant to this Agreement are intended for use on the
Project only. They cannot be used by Client or others on extensions of the Project or any other
project. Any reuse, without specific written verification or adaptation by Engineer, shall be at Client's
sole risk, and Client shall indemnify and hold harmless Engineer from all claims, damages, losses,
and expenses including attorney's fees arising out of or resulting therefrom.

FORCE MAJEURE: Neither Client nor Engineer shall be liable for any fault or delay caused by any
contingency beyond their control including but not limited to acts of God, wars, strikes, walkouts,
fires, natural calamities, or demands or requirements of governmental agencies.

RELATIONSHIP_BETWEEN ENGINEER AND CLIENT: Engineer shall serve as Clients professional
engineer consultant in those phases of the Project to which this Agreement applies. This relationship
is that of a buyer and seller of professional services and as such the Engineer is an independent
contractor in the performance of this Agreement and it is understood that the parties have not
entered into any joint venture or partnership with the other. The Engineer shall not be considered to
be the agent of the Client.

SUSPENSION OF SERVICES: Client may, at any time, by written order to Engineer (Suspension of
Services Order) require Engineer to stop all, or any part, of the services required by this Agreement.
Upon receipt of such an order, Engineer shall immediately comply with its terms and take all
reasonable steps to minimize the costs associated with the services affected by such order. Client,
however, shall pay all costs incurred by the suspension, including all costs necessary to maintain
continuity and for the resumptions of the services upon expiration of the Suspension of Services
Order. Engineer will not be obligated to provide the same personnel employed prior to suspension,
when the services are resumed, in the event that the period of suspension is greater than thirty (30)
days.

14. TERMINATION: This Agreement may be terminated by either party upon thirty (30) days written notice

®
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15.

16.

17.

18.

19.

in the event of substantial failure by the other party to perform in accordance with the terms hereof
through no fault of the terminating party. This Agreement may be terminated by Client, under the
same terms, whenever Client shall determine that termination is in its best interests. Cost of
termination, including salaries, overhead and fee, incurred by Engineer either before or after the
termination date shall be reimbursed by Client.

SUCCESSORS AND ASSIGNS: The terms of this Agreement shall be binding upon and inure to the
benefit of the parties and their respective successors and assigns: provided, however, that neither
party shall assign this Agreement in whole or in part without the prior written approval of the other.

ENTIRE _UNDERSTANDING OF AGREEMENT: This Agreement represents and incorporates the entire
understanding of the parties hereto, and each party acknowledges that there are no warranties,
representations, covenants or understandings of any kind, matter or description whatsoever, made
by either party to the other except as expressly set forth herein. Client and the Engineer hereby
agree that any purchase orders, invoices, confirmations, acknowledgments or other similar
documents executed or delivered with respect to the subject matter hereof that conflict with the terms
of the Agreement shall be null, void and without effect to the extent they conflict with the terms of this
Agreement.

AMENDMENT: This Agreement shall not be subject to amendment unless another instrument is duly
executed by duly authorized representatives of each of the parties and entitled "Amendment of
Agreement”. ‘

PAYMENT: Client shall be invoiced once each month for work performed during the preceding period.
Client agrees to pay each invoice within thirty (30) days of its receipt. The client further agrees to pay
interest on all amounts invoiced and not paid or objected to for valid cause within said thirty (30) day
period at the rate of eighteen (18) percent per annum (or the maximum interest rate permitted under
applicable law, whichever is the lesser) until paid. Client further agrees to pay Engineer's cost of
collection of all amounts due and unpaid after sixty (60) days, including court costs and reasonable
attorney's fees, as well as costs attributed to suspension of services accordingly. In the event legal
action is necessary to enforce the payment provisions of this Agreement, the Engineer shall be
entitled to collect from the Client any judgement or settlement sums due, reasonable attorneys' fees,
court costs and expenses incurred by the Engineer in connection therewith and, in addition, the
reasonable value of the Engineer's time and expenses spent in connection with such collection
action, computed at the Engineer's prevailing fee schedule and expense policies. If the Client fails to
make payments when due or otherwise is in breach of this Agreement, the Engineer may suspend
performance of services upon five (5) calendar days' notice to the Client. The Engineer shall have no
liability whatsoever to the Client for any costs or damages as a result of such suspension caused by
any breach of this Agreement by the Client. Client will reimburse Engineer for all associated costs as
previously set forth in Item 13 of this Agreement. Payments due Engineer are not contingent upon
project approval or project financing and are the sole responsibility of the Client. If an invoice for
work performed by Engineer remains unpaid sixty (60) days form the date of the invoice and, if there
is no written resolution of payment from the client during the sixty (60) day period, Engineer will stop
all work on the assignment.

INDEMNIFICATION: Engineer agrees, to the fullest extent permitted by law, to indemnify and hold
harmiess Client up to the amount of this contract fee (for services) from loss or expense, including
reasonable attorney's fees to the extent caused by Engineer's negligent acts, errors or omissions in
the performance of professional services under this Agreement. Client agrees, to the fullest extent
permitted by law, to indemnify and hold harmless Engineer from any damage, liability or cost,
including reasonable attorneys’ fees and costs of defense, to the extent caused by the Client's
negligent acts, errors or omissions and those of his or her contractors, subcontractors or consultants
or anyone for whom the Client is legally liable, and arising form the project that is the subject of this
Agreement. In the event of joint or concurrent negligence of Engineer and Client, each shall bear that
portion of the loss or expense that its share of the joint or concurrent negligence bears to the total
negligence (including that of third parties) which caused the personal injury or property damage.
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20.

21.

22,

23.

24,

25.

Engineer shall not be liable for special, incidental or consequential damages, including, but not
limited to loss of profits, revenue, use of capital, claims of customers, cost of purchased or
replacement power, or for any other loss of any nature, whether based on contract, tort, negligence,
strict liability or otherwise, by reasons of the services rendered under this Agreement.

LimiT oF LIABILITY: The Client and the Engineer have discussed the risks, rewards, and benefits of
the project and the Engineer’s total fee for services. In recognition of the relative risks and benefits of
the Project to both the Client and the engineer, the risks have been allocated such that the Client
agrees that to the fullest extent permitted by law, the Engineer’s total aggregate liability to the Client
for any and all injuries, claims, costs, losses, expenses, damages of any nature whatsoever or claim
expenses arising out of this Agreement from any cause or causes, including attorney’s fees and
costs, and expert witness fees and costs, shall not exceed the total Engineer’s fee for professional
engineering services rendered on this project as made part of this Agreement. Such causes included
but not limited to the Engineer's negligence, errors, omissions, strict liability or breach of contract. It
is intended that this limitation apply to any and all liability or cause of action however alleged or
arising, unless otherwise prohibited by law.

NOTICES: Any notice or designation required to be given to either party hereto shall be in writing, and
unless receipt of such notice is expressly required by the terms hereof shall be deemed to be
effectively served when deposited in the mail with sufficient first class postage affixed, and
addressed to the party to whom such notice is directed at such party's place of business or such
other address as either party shall hereafter furnish to the other party by written notice as herein
provided.

ACCESS AND PERMITS: Client shall arrange for Engineer to enter upon public and private property and
obtain all necessary approvals and permits required from all governmental authorities having
jurisdiction over the Project. Client shall pay costs (including Engineer’'s employee salaries, overhead
and fee) incident to any effort by Engineer toward assisting Client in such access, permits or
approvals, if Engineer perform such services.

WAIVER OF CONTRACT BREACH: The waiver of one party of any breach of the Agreement or the failure
of one party to enforce at any time, or for any period of time, any of the provisions hereof, shall be
limited to the particular instance, shall not operate or be deemed to waive any future breaches of this
Agreement and shall not be construed to be a waiver of any provision, except for the particular
instance.

OPINIONS OF PROBABLE COST: Since Engineer has no control over the cost of labor, materials or
equipment, or over the Contractor(s) method of determining process, or over competitive bidding or
market conditions, his opinions of probable Project Construction Cost provided for herein are to be
made on the basis of his experience and qualifications and represent his best judgement as a design
professional familiar with the construction industry, but Engineer cannot and does not guarantee that
proposal, bids or the Construction Cost will not vary from opinions of probable construction cost
prepared by him. If prior to the Bidding or Negotiating Phase, Client wishes greater accuracy as to
the Construction Cost, the Client shall employ an independent cost estimator Consultant for the
purpose of obtaining a second construction cost opinion independent from Engineer.

CONSTRUCTION OBSERVATION CLAUSE: The Owner will include the following clause in the construction
contract documents and Owner agrees not to modify or delete it:

Kotecki Waiver: Contractor (and any subcontractor into whose subcontract this clause is
incorporated) agrees to assume the entire liability for all personal injury claims suffered by its own
employees, including without limitation claims under the Illinois Structural Work Act, asserted by
persons allegedly injured on the Project; waives any limitation of liability defense based upon the
Workers Compensation Act, court interpretations of said Act or otherwise; and agrees to indemnify
and defend Owner and Engineer and their agents, employees and consultants (the "Indemnities")
from and against all such loss, expense, damage or injury, including reasonable attorneys' fees, that
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26.

27.

28.

29.

the indemnities may sustain as a result of such claims, except to the extent that llinois law prohibits
indemnity for the indemnities' own negligence.

SEVERABILITY OF INVALID PROVISIONS: If any provision of the Agreement shall be held to contravene
or to be invalid under the laws of any particular state, county or jurisdiction where used, such
contravention shall not invalidate the entire Agreement, but it shall be construed as if not containing
the particular provisions held to be invalid in the particular state, country or jurisdiction and the rights
or obligations of the parties hereto shall be construed and enforced accordingly.

HAZARDOUS MATERIALS: It is acknowledged by both parties that Engineer’'s scope of services does
not include any services related to asbestos or hazardous or toxic materials. In the event Engineer or
any other party encounters asbestos or hazardous or toxic materials at the job site, or should it
become known in any way that such materials may be present at the job site or any adjacent areas
that may affect the performance of Engineer's services, Engineer may at his option and without
liability for consequential or any other damages, suspend performance of services on the project until
Client retains appropriate specialist consultant(s) or contractor(s) to identify, abate and/or remove the
asbestos or hazardous or toxic materials, and warrant that the job site is in full compliance with
applicable laws and regulations.

RIGHT OF ENTRY: Client hereby grants Engineer and its subcontractors or agents the right to enter
from time to time property owned by! Client and/or other(s) in order for Engineer to fulfill the scope of
services included hereunder. Client understands that use of exploration equipment may cause some
damage, the correction of which is not part of this Agreement. Client also understands that the
discovery of certain hazardous conditions and/or taking preventive measures relative to these
conditions may result in a reduction of the Property's value. Accordingly, Client waives any claim
against Engineer and its subcontractors or agents, and agrees to defend, indemnify and hold
Engineer harmless from any claim or liability for injury or loss allegedly arising from procedures
associated with subsurface exploration activities or discovery of hazardous materials or suspected
hazardous materials. In addition, Client agrees to compensate Engineer for any time spent or
expenses incurred by Engineer in defense of any such claim with compensation to be based upon
Engineer's prevailing fee schedule and expense reimbursement policy. Engineer shall not be liable
for damage or injury from damage to subterranean structures (pipes, tanks, cables, or other utilities,
etc.) which are not called to Engineer's attention in writing and correctly shown on the diagram(s)
furnished by Client to Engineer.

SAMPLES: Soil, rock, water and/or other samples obtained from the Project site are the property of
Client. Engineer shall preserve such samples for no longer than sixty (60) calendar days after the
issuance of any document that includes the data obtained from them, unless other arrangements are
mutually agreed upon in writing. Should any of these samples be contaminated by hazardous
substances or suspected hazardous substances, it is Client's responsibility to select and arrange for
lawful disposal procedures, that is, procedures which encompass removing the contaminated
samples from Engineer's custody and transporting them to a disposal site. Client is advised that, in
all cases, prudence and good judgment should be applied in selecting and arranging for lawful
disposal procedures. Due to the risks to which Engineer is exposed, Client agrees to waive any claim
against Engineer, and to defend, indemnify and hold Engineer harmless from any claim or liability for
injury or loss arising from containing, labeling, transporting, testing, storing, or other handling of
contaminated samples. Client also agrees to compensate Engineer for any time spent and expenses
incurred by Engineer in defense of any such claim, with such compensation to be based upon
Engineer's prevailing fee schedule and expense reimbursement policy.

END OF GENERAL TERMS AND CONDITIONS
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