AGREEMENT FOR VEGETATION MONITORING SERVICES

This Agreement for Environmental Services 1200 N Gary Avenue, Wheaton, Illinois 60187 (the
“Agreement”), made this 9 day of November, 2015, by and between the Wheaton Park District,
an lllinois park district (the “Park District”) with its principal place of business at 102 E. Wesley
Street, Wheaton, lllinois, and Engineering Resource Associates, Inc., an lllinois corporation (the
“Contractor”), with its principal place of business at 35701 West Avenue, Suite 150, Warrenville,
lllinois 60555, collectively referred to as the “Parties” or individually as “Party.”

WITNESSETH

That the Park District and Contractor, for the consideration hereinafter named, agree as
follows:

1. Labor and Materials

The Contractor shall provide all labor, equipment and materials required to complete the
following work:  Vegetation Monitoring (the “Work”), as indicated in Contractor’s
[Proposal/Quote], dated November 4, 2015, attached to and incorporated as part of this
Agreement as Exhibit A (the “Contractor’s Proposal”).

2. Term
The term of this Agreement shall be commence during growing season 2016 and expire at the
end of growing season 2018. (the “Term”) unless terminated earlier pursuant to the terms of

this Agreement.

3. Performance of Work

Contractor agrees to perform in a good and workmanlike manner and to the best of
Contractor's ability, experience, and talents, in accordance with generally-accepted
Environmental Services practices in the Greater Chicago area, all of the duties that are
described in Contractor’s Proposal or as otherwise required by the express and implicit terms of
this Agreement, to the satisfaction of the Park District. Contractor’s duties may be specified
and modified from time to time by the Park District in writing.

The Park District reserves the right to evaluate Contractor’s performance of the Work, its
employees and agents and, in the event such Work or performance are not in conformity with
the requirements of this Agreement, as determined by the Park District, the Park District shall
have the option to terminate this Agreement in accordance with Section 8 of this Agreement.
Should the Park District reasonably determine that the performance of an employee or
contractor of Contractor is inadequate or that said employee's or contractor’'s continued
presence is in any way inconsistent with the policies and practices of the Park District,
Contractor shall remove or reassign said employee or contractor immediately upon receipt of
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notice from the Park District.

Contractor shall not interfere in any way with and shall cooperate fully with other contractors
used by Park District for any other work at the Project sites.

4, Contract Sum

The Park District agrees to pay Contractor for the proper and timely performance of the Work
in strict accordance with the Agreement for the Term of this Agreement as follows: $4,560.00

5. Payment

Payment shall be made by the Park District to the Contractor upon the Park District’s receipt of
a monthly invoice itemizing the Work properly performed, as determined by the Park District,
for the period covered by the invoice. Payments of all invoices, and any late payment penalties,
shall be governed by the Local Government Prompt Payment Act (5 ILCS 505/1 et seq.).

6. Cleaning Up

The Contractor shall keep the project site and surrounding area free from accumulation of
waste materials or rubbish caused by operations under the Agreement.

7. Safety of Persons and Property

A. The Contractor shall take reasonable precautions for the health and safety of, and shall
provide reasonable protection to prevent damage, injury or loss to:

1. employees engaged in the Work and other persons who may be affected thereby;
and

2. the Work and materials and equipment to be incorporated therein, whether in
storage on or off the site, under care, custody or control of the Contractor or the
Contractor’s Subcontractors or Sub-subcontractors.

B. The Contractor shall comply with and give notices required by applicable laws, statutes,
ordinances, codes, rules and regulations, and lawful orders of public authorities bearing
on safety of persons or property or their protection from damage, injury or loss.

C. The Contractor shall promptly remedy damage and loss to Park District property caused
in whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone
directly or indirectly employed by any of them, or by anyone for whaose acts they may be
liable and for which the Contractor is responsible, except damage or loss attributable to
acts or omissions of the Park District or anyone directly or indirectly employed by Park



District, or by anyone for whose acts Park District may be liable, and not attributable to
the fault or negligence of the Contractor.

8. Termination

d.

The Park District may, at any time, terminate the Agreement in whole or in part for the Park
District's convenience and without cause. Termination by the Park District under this
section shall be by a notice of termination delivered to the Contractor specifying the extent
of the termination and the effective date. Upon receipt of a notice of termination, the
Contractor shall immediately, in accordance with instructions from the Park District: (1)
cease operation as specified in the notice; (2) place no further orders; (3) enter into no
further subcontracts for materials, labors, services or facilities except as necessary to
complete continued portions of the Work; (4) terminate all subcontracts and orders to the
extent they relate to the Work terminated; (5) proceed to complete the performance of
Work not terminated; and, (6) take actions that may be necessary or that the Park District
may direct, for the protection and preservation of the terminated Work. The Contractor
shall recover payment for approved and properly performed Work completed prior to the
effective date of termination and for proven, out-of-pocket costs with respect to materials
and equipment ordered but not used by Contractor for the Work prior to receipt of the
notice of termination. Contractor shall not be entitled to damages or lost profits resulting
from termination for convenience under this Section.

b. Park District may terminate the Agreement, in whole or in part, for cause as follows:

(i) In the event Contractor breaches any of the provisions of this Agreement, Park
District may terminate the Agreement immediately upon written notice to Contractor,
if Contractor shall not have cured such breach within forty eight (48) business hours
after Park District shall have first notified Contractor of such breach in writing or, if by its
nature the breach is not capable of being cured within said forty-eight (48) business
hours, Contractor shall not have commenced such cure within said forty-eight (48)
business hours and diligently pursued the same to completion; provided, however, that
if Contractor shall have repeatedly breached the same or other provisions previously,
Park District may terminate the Agreement immediately without affording Contractor
an opportunity to cure the breach, upon written notice to Contractor. Failure of
Contractor to maintain required insurance coverage shall be cause for immediate
termination of the Agreement, or the immediate suspension of the Agreement until
such insurance has been obtained and satisfactory proof thereof provided to Park
District.

In the event the Park District terminates this Contract in accordance with this Section
8(b)(i), the Park District may enter into an agreement with another Contractor or
Contractors to provide the Work. In such event, Contractor shall be liable to the Park
District and shall pay the Park District promptly upon demand the increased cost to the
Park District of obtaining the Work from the substitute Contractor(s), including, without
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limitation, the cost of labor and materials associated with the preparation of bid
documents, advertising and attorney’s fees plus.

(i) In the event Contractor shall have: (a) filed a voluntary petition in bankruptcy or
made an assignment for the benefit or creditors; or (b) consented to the appointment of
a receiver or trustee for all or a part of its property; or (c) an involuntary petition in
bankruptcy shall have been filed in regard to Contractor and the same shall not have
been dismissed within thirty (30) days of such filing, then the Park District may, without
prejudice to any other right or remedy, immediately terminate the retention of
Contractor and/or finish or cause to be finished the Contractor’s Work required under
this Contract by whatever method and by whichever persons the Park District deems
expedient. In such case, Contractor shall not be entitled to receive any payment until
the Work is completed. If the unpaid balance of the Contract Sum exceeds (1) the
expenses of completing the Work, including compensation for additional managerial
and administrative services, plus (2) the Park District’s losses and damages because of
Contractor's default, such excess shall be paid to Contractor. If such expense plus the
Park District's losses and damages shall exceed such unpaid balance, Contractor shall
pay the difference to the Park District promptly on demand and the Park District may
resort to any other rights or remedies the Park District may have by law or under this
Contract.

Upon termination of this Agreement for any reason, the rights and obligations of the Parties
shall cease automatically except for the rights and obligations of the Parties accruing but
unsatisfied prior to termination, including but not limited to the Park District’s right to collect
sums due from Contractor under this Agreement and remedies for breach of this Agreement
and Contractor’s obligations to make such payments and compensate Park District for such
breach.

9. Insurance

Contractor will procure and maintain during the Term the insurance coverages provided in
Exhibit B, attached to and incorporated by this reference in this Agreement, or such other
insurance coverages as shall be required by the Park District’s insurer or the risk management

agency of which the Park District is a member.

10. Indemnification

Contractor shall indemnify and hold harmless the Park District and its officers, officials,
employees, volunteers and agents in accordance with Exhibit B.



11. No Liability

The Park District is not responsible or liable for any injury, damages, loss or costs sustained or
incurred by any person including, without limitation Contractor’s employees, or for any damage
to, destruction, theft or misappropriation of any property, relating in any way, directly or
indirectly, to Contractor’s Services and obligations under this Agreement. The Park District is
not liable for acts or omissions of Contractor or any of Contractor’'s employees, contractor’s,
agents or other persons purporting to act at the direction or request, on behalf, or with the
implied or actual consent, of Contractor.

12. Compliance with Laws and Permits

Contractor shall comply with all applicable local, state and federal codes, laws, ordinances, rules
and regulations. Contractor shall be licensed and bonded to perform the Work hereunder and
shall, at its sole cost and obligation, be responsible for obtaining all permits required to perform
its duties under this Agreement. Any breach by Contractor of the foregoing laws, regulations
and rules shall constitute a breach by Contractor of this Agreement. Contractor’s Compliance
and Certification Attachment is attached to and incorporated as Exhibit C to this Agreement.

13. Choice of Law and Venue

This Agreement is governed by the laws of the State of lllinois. Any suit or action arising under
this Agreement shall be commenced in the Circuit Court of DuPage County, lllinois, but only
after exhausting all possible administrative remedies. In any suit or action arising under this
Agreement, the prevailing party shall be entitled to an award of reasonable attorneys’ fees and
costs of litigation. Contractor, its successors or assigns shall maintain no suit or action against
the Park District on any claim based upon or arising out of this Agreement or out of anything
done in connection with this Agreement unless such action shall be commenced within one
year of the termination of this Agreement. Contractor acknowledges that each provision of this
Agreement is important and material to the business and success of the Park District, and
agrees that any breach of any provision of this Agreement is a material breach of the
Agreement and may be cause for immediate termination of this Agreement. In the event of a
breach, Contractor shall also pay to the Park District all damages (including, but not limited to,
compensatory, incidental, consequential, and punitive), which arise from the breach, together
with interest, costs, and the Park District’s reasonable attorneys’ fees.

14. No Third Party Beneficiary

This Agreement is entered into solely for the benefit of the contracting Parties, and nothing in
this Agreement is intended, either expressly or impliedly, to provide any right or benefit of any
kind whatsoever to any person and/or entity who is not a party to this Agreement or to
acknowledge, establish or impose any legal duty to any third party. Nothing herein shall be
construed as an express and/or implied waiver of any common law and/or statutory immunities



and/or privileges of the Park District and/or Contractor, and/or any of their respective officials,
officers and/or employees.

15. No Waiver

Waiver of any of the terms of this Agreement shall not be valid unless it is in writing and signed
by all Parties. The failure of claimant to enforce the provisions of this Agreement or require
performance by opponent of any of the provisions, shall not be construed as a waiver of such
provisions or affect the right of claimant to thereafter enforce the provisions of this Agreement.
Waiver of any breach of this Agreement shall not be held to be a waiver of any other or
subsequent breach of the Agreement.

16. Independent Contractor

Contractor acknowledges that it is an independent contractor; that it alone retains control of
the manner of conducting its activities in furtherance of this Agreement; that it, as well as any
persons or agents as it may employ, are not employees of the Park District; and that neither
this Agreement, nor the administration thereof, shall operate to render or deem either Party
hereto the agent or employee of the other.

17. Non-Assighment

This Agreement is non-assignable in whole or in part by the Contractor, and any assignment
shall be void without prior written consent of the Park District.

18. Notices

All notices required or permitted to be given under this Agreement shall be deemed given when
such notice is hand delivered; or when such notice is sent by facsimile transmission provided
such transmission together with fax machine generated confirmation of such transmission is
also sent on the transmission date to the other Party by United States mail, with postage
therewith prepaid; or when such notice is deposited in the United States mail, with postage
thereon prepaid, addressed to the other party at the following addressees:

If to Park District: Wheaton Park District
102 E. Wesley Street
Wheaton, IL 60187
(Fax) 630-665-5880
Attention: Executive Director

If to Licensee: Engineering Resource Associates, Inc.
35701 West Avenue, Suite 150
Warrenville, Illinois 60555
T: 630-393-3060

Attn: Erin R. Pande, PWS
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19. Entire Agreement; No Amendment

This Agreement contains the entire agreement between the Parties, and no statement, promise
or inducement made by either Party to the agency of either Party that is not contained in this
written Agreement shall be valid or binding. No modification of this Agreement shall be
effective unless in writing dated a date subsequent to the date of this Agreement and signed by
an authorized representative of each Party.

20. Headings
The headings for each paragraph of this Agreement are for convenience and reference purposes

only and in no way define, limit or describe the scope or intent of said paragraphs or of this
Agreement nor in any way affect this Agreement.

21. Severability

The invalidity of any section, paragraph or subparagraph of this Agreement shall not impair the
validity of any other section, paragraph or subparagraph. If any provision of this Agreement is
determined to be unenforceable, such provision shall be deemed severable and the Agreement
may be enforced with such provision severed or as modified by such court.

IN WITNESS WHERE OF the Parties hereto have set their respective hands and seals the day
and year first above written.

WHEATON PARK DISTRICT \
By: w

M&JM,@
CONTRACTO
By:

637454



ENGINEERING RESOURCE ASSOCIATES, INC.

Consulting Engineers, Scientists & Surveyors

Sent via shinchee@wheatonparks.org
November 4, 2015

Steve Hinchee, RLA
Landscape/ Park Planner
Wheaton Park District
1000 Manchester Road
Wheaton, IL 60187

SUBJECT: Proposal for Environmental Services
Lake Elliot Vegetation Monitoring Services

Dear Steve:

Engineering Resource Associates, Inc. (ERA) is pleased to submit this proposal for vegetation
monitoring services for the newly improved shoreline at Lake Elliot located in Wheaton, lllinois. The
proposal is based upon your request for proposal, our knowledge of the project, and our experience
on similar projects.

PROJECT UNDERSTANDING

Permit compliance requires annual site inspections and monitoring reports. At this time, the Wheaton
Park District desires to retain ERA to inspect planting areas and prepare an annual monitoring report
documenting the compliance status of the area with regard to the success criteria. The proposal
contains a cost estimate for the required three year monitoring period.

ScoPE oF WORK

The proposal is based upon providing the number of anticipated visits to the site that correspond
with the specified tasks as follows:

1. Site Inspections - Vegetation Monitoring - ERA shall inspect the plantings at least once a year for
a three year term. A time-meander search will be used to sample the planted areas. Lists of
species will be prepared for each community and a qualitative assessment of the overall
development of the planting areas will be included. Representative photographs of the
restoration areas will be taken at the time of sampling. The sampling will begin in 2016 and be
done once every subsequent year during the growing season.

Annual Site Inventory and Inspection Growing Season 2016 (1%t year)
Growing Season 2017 (2™ year)
Growing Season 2018 (3™ year)

2. Report Preparation - Based on the Management & Monitoring Plan, ERA shall prepare the
required annual monitoring reports for a period of three years (2016-2018). An annual monitoring
report summarizing the sampling data completed by January 31st of the following year. The
reports will include a discussion of the progress in meeting the vegetation success criteria and
the proposed actions to deal with any shortfalls. Particular attention will be given to the progress

S— - . Sa—— - I~

Warrenville Chicago Champaign

35701 West Avenue, Suite 150 10 South Riverside Plaza, Suite 875 2416 Galen Drive
Warrenville, IL 60555 Chicago, IL 60606 Champaign, IL 61821
P 630.393.3060 P 312.474.7841 P 217.351.6268

www.eraconsultants.com
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of the vegetation at the end of the second full growing season, as the relative success of the
plantings may be reasonably predicted at that time.

This work entails:

¢ Determine the coverage and doeminance of each community within the planted
areas by aerial coverage;

e Aninventory of the vascular plants in each community. Inventory total number of
adventive taxa and total native taxa in each community. Calculate native mean C-
value and native FQI and native mean wetness coefficient in each community;

» Narratives describing vegetative conditions with respect to the approved planting
plan and success criteria;

e Narratives containing maintenance recommendations and remedial measures (if
necessary) to help bring about compliance with the performance criteria;

» |dentification of vegetative establishment problems such as plant stress,
propagation failure, and nuisance specie infestations;

» Representative photographs taken at the time of sampling; and

e Exhibits necessary to support the monitoring report conclusions

SERVICES NOT INCLUDED
The following services are specially excluded from our scope of services:

Installation of Plantings

Maintenance of Plantings

Hydrology Monitoring

Meetings except as identified in the scope of services

PROJECT SCHEDULE

The work will be performed during the growing season of 2016, 2017 and 2018 with management
recommendations provided within two weeks of the initial site inspection. The annual monitoring
reports will be completed and forwarded to Wheaton Park District and the City of Wheaton by
January 31 of each year.

FEES

Engineering Resource Associates, Inc. proposes to provide environmental services on an hourly not
to exceed basis. Billings will be based upon actual hours charged to the project times current
employee payroll rates times our 2.80 multiplier rate. The following is an estimated budget for the
project. It should be noted that the budget may be exceeded if the actual charges exceed this
amount.

1. Site Inspections:
1.1. Annual Site Inventory and Inspection:

1.1.1. First Year Monitoring: $ 700
1.1.2. Second Year Monitoring: $ 720
1.1.3. Third Year Monitoring: $ 740

1.2. Report Preparation:
1.2.1. First Year Monitoring: $1,100
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1.2.2. Second Year Monitoring: $1,130
1.2.3. Third Year Monitoring: $1,160
TOTAL 1-3 YR Monitoring Program $4,560

Invoices will be issued monthly reflecting the percent of the project completed as of the date of the
invoice. Any unpaid ERA invoices over 30 days old must be paid in full prior to our release of the
project’s final deliverable. In addition to the costs outlined above, direct costs/reimbursables
including printing costs, mileage, and postage will be charged at the actual rate incurred with zero
(0%) percent markup. Fees for services beyond the scope of this proposal, when approved by the
Client, will be compensated for on an hourly basis in accordance with the 2.80 multiplier rate.

Invoices will be issued monthly reflecting the percent of the project completed as of the “services
thru” date on the invoice. Any unpaid ERA invoices over 30 days old must be paid in full prior to our
release of the project’s final deliverable. "Pay at pick up” for final deliverable may apply.

Please send payment(s) to:

3s701 West Ave., Suite #150, Warrenville IL 60555

Credit Card payments are also accepted over the phone, via email, or in the office with a 3.5%
processing fee added.

We appreciate the opportunity to submit this proposal and trust that it meets with your approval. If
acceptable, please sign the proposal where indicated below and return one (1) copy for our files.
Receipt of executed proposal will serve as authorization to proceed with the project. The attached
General Terms and Conditions are expressly incorporated into and are an integral part of this
proposal for environmental services.

If you have any questions, please contact me at 630-393-3060x41 or epande@eraconsultants.com.

Sincerely,
Engineering Resource Associates, Inc.

G 0,

Erin R. Pande, PWS

ERP/kp
Attachments
Enclosure
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Exhibit 1

Acceptance & Authorization Form — November 4, 2015 Proposal
Lake Elliot Vegetation Monitoring Services

Engineering Resource Associates, Inc. Wheaton Park District
o —

Authorized Signature Authorized Signature

Erin R. Pande, Ecological Services Director

Printed Name and Title Printed Name and Title

35701 West Avenue Date

Suite 150

Warrenville, lllinois 60555
630-393-3060 t, 630-393-2152 f

Please Provide Contact Information:
Mailing Address:

(please provide street address for UPS deliveries)

Telephone & Facsimile Numbers:
Email Address:

INVOICES should be sent via; Email (] USPS Mail (] Email & USPS Mail [_]
|f different than above address,

invoices should be addressed to:

Attn:

Invoice Email Address (if different than above):

Note any billing procedures/forms:




Wheaton Park District

STANDARD CHARGES FOR PROFESSIONAL SERVICES
JANUARY 1, 2015 THROUGH DECEMBER 31, 2015

Exhibit 2

ENGINEERING RESOURCE ASSOCIATES, INC.

" Stalt Category Hotirly Billing Rate”|
Professional Engineer VI $225.00
Professional Engineer V $200.00
Professional Engineer IV $168.00
Professional Engineer Il $135.00
Professional Engineer |l $122.00
Professional Engineer | $99.00
Structural Engineer VI $225.00
Structural Engineer llI $126.00
Staff Engineer llI $95.00
Staff Engineer | $87.00
Staff Engineer | $82.00
Engineering Intern II $38.00
Engineering Intern | $35.00
Engineering Technician V $110.00
Engineering Technician IV $93.00
Engineering Technician Il $78.00
Engineering Technician I $53.00
Engineering Technician | $30.00
Environmental Director $184.00
Environmental Specialist |1l $104.00
Environmental Specialist Il $95.00
Environmental Specialist | $82.00
Professional Surveyor || $160.00
Professional Surveyor | $130.00
Surveyor IV $83.00
Surveyor Il $72.00
Surveyor || $65.00
Surveyor | $44.00
Administrative Director $140.00
Administrative Staff IV $84.00
Administrative Staff Ill $75.00
Administrative Staff Il $65.00
Administrative Staff | $58.00

November 4, 2015
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Engineering Resource Associates, Inc.
GENERAL TERMS AND CONDITIONS
1.  ComPLIANCE WITH LAwS: Engineering Resource Associates, Inc. (Engineer) will strive to exercise

usual and customary professional care in his efforts to comply with those laws, codes, ordinance and
regulations which are in effect as of the date of this Agreement.

With specific respect to prescribed requirements of the Americans with Disabilities Act of 1990 or
certified state or local accessibility regulations (ADA), Client understands ADA is a civil rights
legislation and that interpretation of ADA is a legal issue and not a design issue and, accordingly,
retention of legal counsel (by Client) for purposes of interpretation is advisable. As such and with
respect to ADA, Client agrees to waive any action against Engineer, and to indemnify and defend
Engineer against any claim arising from Engineer's alleged failure to meet ADA requirements
prescribed.

2. DESIGNATION OF AUTHORIZED REPRESENTATIVE: Each party (to this Agreement) shall designate one or
more persons to act with authority in its behalf in respect to appropriate aspects of the Project. The
persons designated shall review and respond promptly to all communications received from the other
party.

3. STANDARD OF PRACTICE: The Engineer will strive to conduct services under this Agreement in a
manner consistent with that level of care and skill ordinarily exercised by members of the profession
currently practicing in the same locality under similar conditions as of the date of this Agreement. No
other representation, express or implied, and no warranty or guarantee is included or intended in this
Agreement, or in any report, opinion, document, or otherwise.

4. GOVERNING LAw: This Agreement shall be governed by and construed in accordance with Articles
previously set forth by Item 1. of this Agreement, together with the laws of the State of lllinois.

5. RESPONSIBILITY OF THE ENGINEER: Notwithstanding anything to the contrary which may be contained
in this Agreement or any other material incorporated herein by reference, or in any Agreement
between the Client and any other party concerning the Project, the Engineer shall not have control or
be in charge of and shall not be responsible for the means, methods, techniques, sequences or
procedures of construction, or the safety, safety precautions or programs of the Client, the
construction contractor, other contractors or subcontractors performing any of the work or providing
any of the services on the Project. Nor shall the Engineer be responsible for the acts or omissions of
the Client, or for the failure of the Client, any architect, engineer, consultant, contractor or
subcontractor to carry out their respective responsibilities in accordance with the Project documents,
this Agreement or any other agreement concerning the Project. Any provision which purports to
amend this provision shall be without effect unless it contains a reference that the content of this
condition is expressly amended for the purposes described in such amendment and is signed by the
Engineer.

6. CLIENT'S RESPONSIBILITIES: The Client agrees to require the Contractor, to the fullest extent permitted
by law, to indemnify, hold harmless, and defend the Engineer, its consultants, and the employees
and agents of any of them from and against any and all claims, suits, demands, liabilities, losses,
damages, and costs ("Losses"), including but not limited to costs of defense, to the extent arising in
whole or in part out of the negligence of the Contractor, its subcontractors, the officers, employees,
agents, and subcontractors of any of them, or anyone for whose acts any of them may be liable,
regardless of whether or not such Losses are caused in part by a party indemnified hereunder.
Specifically excluded from the foregoing are Losses arising out of the preparation or approval of
maps, drawings, opinions, reports, surveys, change orders, designs, or specifications, and the giving
of or failure to give directions by the Engineer, its consultants, and the agents and employees of any

®
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of them, provided such giving or failure to give is the primary cause of Loss.

The Client further agrees to require the Contractor to name the Engineer, its agents and consultants
as additional insureds on the Contractor's policy or policies of comprehensive or commercial general
liability insurance. Such insurance shall include products and completed operations and contractual
liability coverages, shall be primary and non-contributing with any insurance maintained by the
Engineer or its agents and consultants, and shall provide that the Engineer be given thirty days,
unqualified written notice prior to any cancellation thereof.

In the event the foregoing requirements, or any of them, are not established by the Client and met by
the Contractor, the Client agrees to indemnify and hold harmless the Engineer, its employees,
agents, and consultants from and against any and all Losses which would have been indemnified
and insured against by the Contractor, but were not.

When Contract Documents prepared under the Scope of Services of this contract require
insurance(s) to be provided, obtained and/or otherwise maintained by the Contractor, the Client
agrees to be wholly responsible for setting forth any and all such insurance requirements.
Furthermore, any document provided for Client review by the Engineer under this Contract related to
such insurance(s) shall be considered as sample insurance requirements and not the
recommendation of the Engineer. Client agrees to have their own risk management department
review any and all insurance requirements for adequacy and to determine specific types of
insurance(s) required for the project. Client further agrees that decisions concerning types and
amounts of insurance are specific to the project and shall be the product of the Client. As such, any
and all insurance requirements made part of Contract Documents prepared by the Engineer are not
to be considered the Engineer's recommendation, and the Client shall make the final decision
regarding insurance requirements.

7. INFORMATION PROVIDED BY OTHERS: The Engineer shall indicate to the Client the information needed
for rendering of the services of this Agreement. The Client shall provide to the Engineer such
information as is available to the Client and the Client's consultants and contractors, and the
Engineer shall be entitled to rely upon the accuracy and completeness thereof. The Client
recognizes that it is impossible for the Engineer to assure the accuracy, completeness and
sufficiency of such information, either because it is impossible to verify or because of errors or
omissions which may have occurred in assembling the information the Client is providing.
Accordingly, the Client agrees, to the fullest extent permitted by law, to indemnify and hold the
Engineer and the Engineer’s subconsultants harmless from any claim, liability or cost (including
reasonable attorneys' fees and cost of defense) for injury or loss arising or allegedly arising from
errors, omissions or inaccuracies in documents or other information provided by the Client to the
Engineer.

8. CHANGES: Client reserves the right by written change order or amendment to make changes in
requirements, amount of work, or engineering time schedule adjustments, and Engineer and Client
shall negotiate appropriate adjustments acceptable to both parties to accommodate any changes, if
commercially possible.

9. DocuMENTS DELIVERED TO CLIENT: Drawings, specifications, and reports prepared by Engineer in
connection with any or all of the services furnished hereunder shall be delivered to the Client for the
use of the Client. Engineer shall have the right to retain criginals of all Project Documents and
drawings for its files. Furthermore, it is understood and agreed that the Project Documents such as,
but not limited to reports, calculations, drawings, and specifications prepared for the Project, whether
in hard copy or machine readable form, are instruments of professional service intended for one-time
use in the construction of this Project. These Project Documents are and shall remain the property of
the Engineer. The Client may retain copies, including copies stored on magnetic tape or disk, for
information and reference in connection with the occupancy and use of the Project.

It is also understood and agreed that because of the possibility that information and data delivered in

®
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10.

14.

12

13.

machine readable form may be altered, whether inadvertently or otherwise, the Engineer reserves
the right to retain the original tapes/disks and to remove from copies provided to the Client all
identification reflecting the involvement of the Engineer in their preparation. The Engineer also
reserves the right to retain hard copy originals of all Project Documentation delivered to the Client in
machine readable form, which originals shall be referred to and shall govern in the event of any
inconsistency between the two.

The Client understands that the automated conversion of infarmation and data from the system and
format used by the Engineer to an alternate system or format cannot be accomplished without the
introduction of inexactitudes, anomalies, and errors. In the event Project Documentation provided to
the Client in machine readable form is so converted, the Client agrees to assume all risks associated
therewith and, to the fullest extent permitted by law, to hold harmless and indemnify the Engineer
from and against all claims, liabilities, losses, damages, and costs, including but not limited to
attorney's fees, arising therefrom or in connection therewith.

The Client recognizes that changes or modifications to the Engineer’s instruments of professional
service introduced by anyone other than the Engineer may result in adverse consequences which
the Engineer can neither predict nor control. Therefore, and in consideration of the Engineer's
agreement to deliver its instruments of professional service in machine readable form, the Client
agrees, to the fullest extent permitted by law, to hold harmless and indemnify the Engineer from and
against all claims, liabilities, losses, damages, and costs, including but not limited to attorney's fees,
arising out of or in any way connected with the modification, misinterpretation, misuse, or reuse by
others of the machine readable information and data provided by the Engineer under this
Agreement. The foregoing indemnification applies, without limitation, to any use of the Project
Documentation on other projects, for additions to this Project, or for completion of this Project by
others, excepting only such use as may be authorized, in writing, by the Engineer.

REUSE OF DOCUMENTS: All Project Documents including but not limited to reports, original boring
logs, field data, field notes, laboratory test data, calculations, opinions of probable costs, drawings
and specifications furnished by Engineer pursuant to this Agreement are intended for use on the
Project only. They cannot be used by Client or others on extensions of the Project or any other
project. Any reuse, without specific written verification or adaptation by Engineer, shall be at Client's
sole risk, and Client shall indemnify and hold harmless Engineer from all claims, damages, losses,
and expenses including attorney's fees arising out of or resulting therefrom.

Force MAJEURE: Neither Client nor Engineer shall be liable for any fault or delay caused by any
contingency beyond their control including but not limited to acts of God, wars, strikes, walkouts,
fires, natural calamities, or demands or requirements of governmental agencies.

RELATIONSHIP BETWEEN ENGINEER AND CLIENT: Engineer shall serve as Clients professional
engineer consultant in those phases of the Project to which this Agreement applies. This relationship
is that of a buyer and seller of professional services and as such the Engineer is an independent
contractor in the performance of this Agreement and it is understood that the parties have not
entered into any joint venture or partnership with the other. The Engineer shall not be considered to
be the agent of the Client.

SUSPENSION OF SERVICES: Client may, at any time, by written order to Engineer (Suspension of
Services Order) require Engineer to stop all, or any part, of the services required by this Agreement.
Upon receipt of such an order, Engineer shall immediately comply with its terms and take all
reasonable steps to minimize the costs associated with the services affected by such order. Client,
however, shall pay all costs incurred by the suspension, including all costs necessary to maintain
continuity and for the resumptions of the services upon expiration of the Suspension of Services
Order. Engineer will not be obligated to provide the same personnel employed prior to suspension,
when the services are resumed, in the event that the period of suspension is greater than thirty (30)
days.
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TERMINATION: This Agreement may be terminated by either party upon thirty (30) days written notice
in the event of substantial failure by the other party to perform in accordance with the terms hereof
through no fault of the terminating party. This Agreement may be terminated by Client, under the
same terms, whenever Client shall determine that termination is in its best interests. Cost of
termination, including salaries, overhead and fee, incurred by Engineer either before or after the
termination date shall be reimbursed by Client.

SUCCESSORS AND AssIGNS: The terms of this Agreement shall be binding upon and inure to the
benefit of the parties and their respective successors and assigns: provided, however, that neither
party shall assign this Agreement in whole or in part without the prior written approval of the other.

ENTIRE UNDERSTANDING OF AGREEMENT: This Agreement represents and incorporates the entire
understanding of the parties hereto, and each party acknowledges that there are no warranties,
representations, covenants or understandings of any kind, matter or description whatsoever, made
by either party to the other except as expressly set forth herein. Client and the Engineer hereby
agree that any purchase orders, invoices, confirmations, acknowledgments or other similar
documents executed or delivered with respect to the subject matter hereof that conflict with the terms
of the Agreement shall be null, void and without effect to the extent they conflict with the terms of this
Agreement.

AMENDMENT: This Agreement shall not be subject to amendment unless another instrument is duly
executed by duly authorized representatives of each of the parties and entitled "Amendment of
Agreement".

PAYMENT: Client shall be invoiced once each month for work performed during the preceding
period. Client agrees to pay each invoice within thirty (30) days of its receipt. The client further
agrees to pay interest on all amounts invoiced and not paid or objected to for valid cause within said
thirty (30) day period at the rate of eighteen (18) percent per annum (or the maximum interest rate
permitted under applicable law, whichever is the lesser) until paid. Client further agrees to pay
Engineer's cost of collection of all amounts due and unpaid after sixty (60) days, including court
costs and reasonable attorney's fees, as well as costs attributed to suspension of services
accordingly. In the event legal action is necessary to enforce the payment provisions of this
Agreement, the Engineer shall be entitled to collect from the Client any judgement or settlement
sums due, reasonable attorneys' fees, court costs and expenses incurred by the Engineer in
connection therewith and, in addition, the reasonable value of the Engineer's time and expenses
spent in connection with such collection action, computed at the Engineer's prevailing fee schedule
and expense policies. If the Client fails to make payments when due or otherwise is in breach of this
Agreement, the Engineer may suspend performance of services upon five (5) calendar days' notice
to the Client. The Engineer shall have no liability whatsoever to the Client for any costs or damages
as a result of such suspension caused by any breach of this Agreement by the Client. Client will
reimburse Engineer for all associated costs as previously set forth in Iltem 13 of this Agreement.
Payments due Engineer are not contingent upon project approval or project financing and are the
sole responsibility of the Client. If an invoice for work performed by Engineer remains unpaid sixty
(60) days form the date of the invoice and, if there is no written resolution of payment from the client
during the sixty (60) day period, Engineer will stop all work on the assignment.

INDEMNIFICATION: Engineer agrees, to the fullest extent permitted by law, to indemnify and hold
harmless Client up to the amount of this contract fee (for services) from loss or expense, including
reasonable attorney's fees to the extent caused by Engineer's negligent acts, errors or omissions in
the performance of professional services under this Agreement. Client agrees, to the fullest extent
permitted by law, to indemnify and hold harmless Engineer from any damage, liability or cost,
including reasonable attorneys' fees and costs of defense, to the extent caused by the Client's
negligent acts, errors or omissions and those of his or her contractors, subcontractors or consultants
or anyone for whom the Client is legally liable, and arising from the project that is the subject of this
Agreement. In the event of joint or concurrent negligence of Engineer and Client, each shall bear that
portion of the loss or expense that its share of the joint or concurrent negligence bears to the total
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negligence (including that of third parties) which caused the personal injury or property damage.
Engineer shall not be liable for special, incidental or consequential damages, including, but not
limited to loss of profits, revenue, use of capital, claims of customers, cost of purchased or
replacement power, or for any other loss of any nature, whether based on contract, tort, negligence,
strict liability or otherwise, by reasons of the services rendered under this Agreement.

LimiT oF LIABILITY: The Client and the Engineer have discussed the risks, rewards, and benefits of
the project and the Engineer’s total fee for services. In recognition of the relative risks and benefits of
the Project to both the Client and the engineer, the risks have been allocated such that the Client
agrees that to the fullest extent permitted by law, the Engineer's total aggregate liability to the Client
for any and all injuries, claims, costs, losses, expenses, damages of any nature whatsoever or claim
expenses arising out of this Agreement from any cause or causes, including attorney's fees and
costs, and expert witness fees and costs, shall not exceed the total Engineer’s fee for professional
engineering services rendered on this project as made part of this Agreement. Such causes included
but not limited to the Engineer’s negligence, errors, omissions, strict liability or breach of contract. It
is intended that this limitation apply to any and all liability or cause of action however alleged or
arising, unless otherwise prohibited by law.

NoTICES: Any notice or designation required to be given to either party hereto shall be in writing, and
unless receipt of such notice is expressly required by the terms hereof shall be deemed to be
effectively served when deposited in the mail with sufficient first class postage affixed, and
addressed to the party to whom such notice is directed at such party's place of business or such
other address as either party shall hereafter furnish to the other party by written notice as herein
provided.

Access AND PERMITS: Client shall arrange for Engineer to enter upon public and private property and
obtain all necessary approvals and permits required from all governmental authorities having
jurisdiction over the Project. Client shall pay costs (including Engineer’'s employee salaries, overhead
and fee) incident to any effort by Engineer toward assisting Client in such access, permits or
approvals, if Engineer perform such services.

WAIVER OF CONTRACT BREACH: The waiver of one party of any breach of the Agreement or the failure
of one party to enforce at any time, or for any period of time, any of the provisions hereof, shall be
limited to the particular instance, shall not operate or be deemed to waive any future breaches of this
Agreement and shall not be construed to be a waiver of any provision, except for the particular
instance.

OPINIONS OF PROBABLE COsST: Since Engineer has no control over the cost of labor, materials or
equipment, or over the Contractor(s) method of determining process, or over competitive bidding or
market conditions, his opinions of probable Project Construction Cost provided for herein are to be
made on the basis of his experience and qualifications and represent his best judgement as a design
professional familiar with the construction industry, but Engineer cannot and does not guarantee that
proposal, bids or the Construction Cost will not vary from opinions of probable construction cost
prepared by him. If prior to the Bidding or Negotiating Phase, Client wishes greater accuracy as to
the Construction Cost, the Client shall employ an independent cost estimator Consultant for the
purpose of obtaining a second construction cost opinion independent from Engineer.

CONSTRUCTION OBSERVATION CLAUSE: The Owner will include the following clause in the construction
contract documents and Owner agrees not to modify or delete it:

Kotecki Waiver: Contractor (and any subcontractor into whose subcontract this clause is
incorporated) agrees to assume the entire liability for all personal injury claims suffered by its own
employees, including without limitation claims under the lllinois Structural Work Act, asserted by
persons allegedly injured on the Project; waives any limitation of liability defense based upon the
Workers Compensation Act, court interpretations of said Act or otherwise; and agrees to indemnify
and defend Owner and Engineer and their agents, employees and consultants (the "Indemnities")
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EXHIBIT B
INSURANCE AND INDEMNIFICATION REQUIREMENTS

Ik Insurance
A. Commercial General and Umbrella Liability Insurance

Contractor shall maintain commercial general liability (CGL) and, if necessary, commercial
umbrella insurance with a limit of not less that $1,000,000 each occurrence. If such CGL
insurance contains a general aggregate limit, it shall apply separately to this project/location.

CGL insurance shall be written on Insurance Services Office (ISO) occurrence form CG 00 01 10
93, or at Owner’s sole option on a more current 1SO form or a substitute form providing at least
equivalent coverage, and shall cover liability arising from premises, operations, independent
contractors, products-completed operations, personal injury and advertising injury, and liability
assumed under an insured contract (including the tort liability of another assumed in a business
contract).

Owner shall be included as an insured under the CGL, using ISO additional insured endorsement
CG 20 10 or a substitute providing at least equivalent coverage, and under the commercial
umbrella, if any. This insurance shall apply as primary insurance with respect to any other
insurance or self-insurance afforded to Owner. If the additional insured have other insurance
which is applicable to the loss, such other insurance shall be on an excess or contingent basis.
The amount of the Contractor’s liability under this insurance policy shall not be reduced by the
existence of such other insurance.

There shall be no endorsement or modification of the CGL limiting the scope of coverage for
liability arising from pollution, explosion, collapse, or underground property damage.

Business Auto and Umbrella Liability Insurance

Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability
insurance with a limit of not less than $1,000,000 each accident. Such insurance shall cover
liability arising out of any auto including owned, hired and non-owned autos.

Business auto insurance shall be written on Insurance Services Office (1SO) form CA 00 01, CA 00
05, CA 00 12, CA 00 20, or a substitute form providing at least equivalent liability coverage. If
necessary, the policy shall be endorsed to provide contractual liability coverage at least
equivalent to that provided in the 1990 and later editions of CA 00 01.

Workers Compensation Insurance

Contractor shall maintain workers compensation as required by statute and employers liability
insurance. The commercial umbrella and/or employers liability limits shall not be less than
$1,000,000 each accident for bodily injury by accident or $1,000,000 each employee for bodily

injury by disease.

If Owner has not been included as an insured under the CGL using ISO additional insured



endorsement CG 20 10 or a substitute endorsement acceptable to Owner under the Commercial
General and Umbrella Liability Insurance required in this Agreement, the Contractor waives all
rights against Owner and its officers, officials, employees, volunteers and agents for recovery of
damages arising out of or incident to the Contractor's and Architect’s work.

General Insurance Provisions
1 Evidence of Insurance

Prior to beginning work, Contractor shall furnish Owner with a certificate(s) of insurance and
applicable policy endorsement(s), executed by a duly authorized representative of each insurer,
and such other evidence of insurance as shall be requested by Owner, showing compliance with
the insurance requirements set forth above.

All certificates shall provide for 30 days' written notice to Owner prior to the cancellation or
material change of any insurance referred to therein. Written notice to Owner shall be by
certified mail, return receipt requested. Failure of Owner to demand such certificate,
endorsement or other evidence of full compliance with these insurance requirements or failure
of Owner to identify a deficiency from evidence that is provided shall not be construed as a
waiver of Contractor's obligation to maintain such insurance.

Owner shall have the right, but not the obligation, of prohibiting Contractor or any
subcontractor from entering the Contract site until such certificates or other evidence that
insurance has been placed in complete compliance with these requirements is received and
approved by Owner.

Failure to maintain the required insurance may result in termination of this Agreement at
Owner's option. With respect to insurance maintained after final payment in compliance with a
requirement above, an additional certificate(s) evidencing such coverage shall be promptly
provided to Owner whenever requested. Contractor shall provided certified copies of all
insurance policies required above within 10 days of Owner's written request for said copies.

2. Acceptability of Insurers

For insurance companies which obtain a rating from A.M. Best, that rating should be no less
than A VIl using the most recent edition of the A.M. Best's Key Rating Guide. If the Best's rating
is less than A VIl or a Best's rating is not obtained, the Owner has the right to reject insurance
written by an insurer it deems unacceptable.

3. Cross-Liability Coverage

If Contractor's liability policies do not contain the standard I1SO separation of insureds provision,
or a substantially similar clause, they shall be endorsed to provide cross-liability coverage.

4, Deductibles and Self-Insured Retentions

Any deductibles or self-insured retentions must be declared to the Owner. At the option of the
Owner, the Contractor may be asked to eliminate such deductibles or self-insured retentions as



respects the Owner, its officers, officials, employees, volunteers and agents or required to
procure a bond guaranteeing payment of losses and other related costs including but not limited
to investigations, claim administration and defense expenses.

5. Subcontractors

Contractor shall cause each subcontractor employed by Contractor to purchase and maintain
insurance of the type specified above. When requested by the Owner, Contractor shall furnish
copies of certificates of insurance evidencing coverage for each subcontractor.

l. Indemnification

To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Park
District and its officers, officials, employees, volunteers and agents from and against all claims,
damages, losses and expenses, including but not limited to legal fees (attorney’s and paralegals’ fees
and court costs), arising out of or resulting from the performance of the Contractor’s obligations
pursuant to this Agreement, provided that any such claim, damage, loss or expense (i) is attributable
to bodily injury, sickness, disease or death, or injury to or destruction of tangible property, including
the loss of use resulting therefrom and (ii) is caused in whole or in part by any wrongful or negligent
act or omission, by the Contractor, any subcontractor, and anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable. Such obligation shall not be
construed to negate, abridge, or otherwise reduce any other right or obligation of indemnity which
would otherwise exist as to any party or person described in this Paragraph. Contractor shall
similarly protect, indemnify and hold and save harmless the Park District’s officers, officials,
employees, volunteers and agents against and from any and all claims, costs, causes, actions and
expenses including but not limited to legal fees, incurred by reason of breach of any of their
obligations under, or default of, any provision of the Agreement.
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from and against all such loss, expense, damage or injury, including reasonable attorneys' fees, that
the indemnities may sustain as a result of such claims, except to the extent that Illinois law prohibits
indemnity for the indemnities' own negligence.

SEVERABILITY OF INVALID PROVISIONS: If any provision of the Agreement shall be held to contravene
or to be invalid under the laws of any particular state, county or jurisdiction where used, such
contravention shall not invalidate the entire Agreement, but it shall be construed as if not containing
the particular provisions held to be invalid in the particular state, country or jurisdiction and the rights
or obligations of the parties hereto shall be construed and enforced accordingly.

HAZARDOUS MATERIALS: It is acknowledged by both parties that Engineer's scope of services does
not include any services related to asbestos or hazardous or toxic materials. In the event Engineer or
any other party encounters asbestos or hazardous or toxic materials at the job site, or should it
become known in any way that such materials may be present at the job site or any adjacent areas
that may affect the performance of Engineer's services, Engineer may at his option and without
liability for consequential or any other damages, suspend performance of services on the project until
Client retains appropriate specialist consultant(s) or contractor(s) to identify, abate and/or remove the
asbestos or hazardous or toxic materials, and warrant that the job site is in full compliance with
applicable laws and regulations.

RIGHT OF ENTRY: Client hereby grants Engineer and its subcontractors or agents the right to enter
from time to time property owned by Client and/or other(s) in order for Engineer to fulfill the scope of
services included hereunder. Client understands that use of exploration equipment may cause some
damage, the correction of which is not part of this Agreement. Client also understands that the
discovery of certain hazardous conditions and/or taking preventive measures relative to these
conditions may result in a reduction of the Property's value. Accordingly, Client waives any claim
against Engineer and its subcontractors or agents, and agrees to defend, indemnify and hold
Engineer harmless from any claim or liability for injury or loss allegedly arising from procedures
associated with subsurface exploration activities or discovery of hazardous materials or suspected
hazardous materials. In addition, Client agrees to compensate Engineer for any time spent or
expenses incurred by Engineer in defense of any such claim with compensation to be based upon
Engineer's prevailing fee schedule and expense reimbursement policy. Engineer shall not be liable
for damage or injury from damage to subterranean structures (pipes, tanks, cables, or other utilities,
etc.) which are not called to Engineer's attention in writing and correctly shown on the diagram(s)
furnished by Client to Engineer.

SAmMPLES: Soil, rock, water and/or other samples obtained from the Project site are the property of
Client. Engineer shall preserve such samples for no longer than sixty (60) calendar days after the
issuance of any document that includes the data obtained from them, unless other arrangements are
mutually agreed upon in writing. Should any of these samples be contaminated by hazardous
substances or suspected hazardous substances, it is Client's responsibility to select and arrange for
lawful disposal procedures, that is, procedures which encompass removing the contaminated
samples from Engineer's custody and transporting them to a disposal site. Client is advised that, in
all cases, prudence and good judgment should be applied in selecting and arranging for lawful
disposal procedures. Due to the risks to which Engineer is exposed, Client agrees to waive any claim
against Engineer, and to defend, indemnify and hold Engineer harmless from any claim or liability for
injury or loss arising from containing, labeling, transporting, testing, storing, or other handling of
contaminated samples. Client also agrees to compensate Engineer for any time spent and expenses
incurred by Engineer in defense of any such claim, with such compensation to be based upon
Engineer's prevailing fee schedule and expense reimbursement palicy.

END OF GENERAL TERMS AND CONDITIONS

®




